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Court of Appeals of the District of Columbia. 


No. 3674. 

Amanda Beyer, Appellant, 
vs. 

Louis Brownlow et al. 


a Supreme Court of the District of Columbia. 

District Court, No. 1355. 

In re Condemnation of Parcels 260/1, 260/2, 253/2, 261/3, and 
Part of Parcel 260/4 for Sewage-treatment Works in the District 

of Columbia. 

i 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Petition. 

Filed April 23, 1919. 

In the Supreme Court of the District of Columbia, Holding a District 

Court. 

District Court, No. 1355. 

In re Condemnation of Parcels 260/1, 260/2, 253/2, 261/3 ; and 
Part of Parcel 260/4 for Sewage-treatment Works in the District 

of Columbia. 

The petition of Louis Brownlow, W. Gwynn Gardiner and Charles 
W. Kutz, respectfully represents: 

1. That they are the Commissioners of the District of Columbia, 
and file this petition for the purpose of acquiring property herein¬ 
after described, authorized to be acquired by the Act of Congress ap¬ 
proved August 31, 1918, entitled “An Act making appropriations to 
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provide for the expenses of the government of the District of Colum¬ 
bia for the fiscal year ending June 30, 1919 and for other purposes” 
in order to provide for the necessary treatment of the raw sewage of 
the District of Columbia now being discharged untreated into the 
Potomac River near Magazine Point, above Alexandria, Virginia. 

2. That bv the provision of Chapter XV of the Code of Law for 
the District of Columbia, the Commissioners of the District of Colum¬ 
bia are authorized, whenever land therein is needed for the sites for 
schoolhouses, fire or police stations, or for any other municipal use 
authorized by Congress, and the same cannot be acquired by pur¬ 
chase from the owners thereof at a price satisfactory to the officers 

of the government, authorized to negotiate for the same, to 

2 make application to the Supreme Court of the District of Co¬ 
lumbia for the ascertainment of the value, and the condemna¬ 
tion of the land for the purpose for which it is needed. 

3. That your petitioners have endeavored to acquire by purchase 
from the owners thereof, the land hereinafter particularly described 
for the purposes aforesaid, but they are unable to purchase the 
same at a price satisfactory to them. 

4. That in the judgment of your petitioners it is necessary to ac¬ 
quire the pieces or parcels of land situate in the District of Columbia, 
hereinafter particularly described, for the purpose of acquiring 
ground for the sewage treatment works. 

5. That a map or plan showing the land so needed is filed here¬ 
with, as part hereof, marked “Exhibit D. C., No. 1.” 

6. That the land needed for the sewage treatment works, afore¬ 
said, with the names and the residence of the owner, or owners thereof, 
so far as the same can be ascertained, is particularly described as 
follows: 

Descriptions of Land to be Condemned for the Sewage-treatment 

W orks. 

All of Parcel 260/1: 

Owner: 

Amanda Beyer. 507 Alabama Avenue, Southeast. 

All of Parcel 260/2: 

Owner: 

Amanda Beyer. 507 Alabama Avenue, Southeast. 

3 All of Parcel 253/2: 

Owners: 

George W. Beyer.Congress Heights, D. C. 

Andrew J. Beyer.Congress Heights, D. C. 

James E. Beyer, % George W. Beyer.Congress 

Heights, Tb C. 

Mary M. Lusby.8th and East Capitol Streets, D. C. 

Victoria A. Beyer.Congress Heights, D. C. 

All of Parcel 261/3: 

Owner : 

Baltimore and Ohio Railroad Company... . % . .Baltimore, 

Maryland. 
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Part of Parcel 260/4: 

Being that part thereof consisting of a strip of land sixty-six 
(66) feet wide and extending from the North line of Parcel 260/1 
projected and running thence along the East line of said Parcel 
260/1 to the West line of said parcel containing one and sixty-three 
hundredths (1.63) acres. 

Owner: 

Baltimore and Ohio Railroad Company.Baltimore, 

Maryland. 

Prayers. 

The premises considered, your petitioners pray: 

1. That the persons mentioned in the preceding paragraph and all 
other persons interested in the land hereinbefore described may be 
cited to appear in this Court at a time to be fixed by the Court to 
answer this petition and the prayers thereof. 

2. That the Court appoint three capable and disinterested Com¬ 
missioners to appraise the value of the hereinbefore described land 

to be taken for the purpose aforesaid under such regulations 
4 as to notice and hearing as may seem meet, in accordance with 
the provisions of the said Chapter 15 of the Code of Law for 
the District of Columbia. 

3. That such other proceedings may be taken and such orders 
passed in the premises as the nature of the case may require, to the 
end that the said hereinbefore described land be condemned for the 
purpose of acquiring ground for the Sewage Treatment Works. 

F F LOUIS BROWNLOW, 

W. GWYNN GARDINER, 

C. W. KUTZ, 

Commissioners for D. of C. 

CONRAD H. SYME, 

J. F. SMITH, 

Attorneys for Petitioners. 

District of Columbia, ss : 

Personally appears Louis Brownlow, who on oath says that he is 
one of the members of the Board of Commissioners for the District of 
Columbia; that he has read the foregoing petition subscribed, by the 
Commissioners, and knows the contents thereof; and that the facts 
therein contained are true to the best of his official knowledge and 
belief. 

LOUIS BROWNLOW. 


Subscribed and sworn to 
1919. 

[seal.] 


before me this eighteenth day of April, 

C. WILLARD CAMALIER, 

Notary Public, D. C . 
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Separate Answer of Amanda Beyer. 

Filed May 13, 1919. 

******* 

For answer to the petition of the Commissioners of the District of 
Columbia, filed in the above entitled matter, Amanda Beyer, one of 
the respondents, answering says: 

5 1. She admits the allegations of fact contained in the first 
paragraph of said petition, but reserves the right to object to 

the proceeding to condemn the land involved in this cause on any 
ground relating to matters of law. 

2. She says that the allegations of the second paragraph of said 
petition relate to matters of law and that for more certainty as to the 
provisions of the law, she respectfully refers to the law itself. 

3. She admits the allegations contained in the third paragraph of 
said petition. 

4. She neither admits nor denies the allegations contained in the 
fourth paragraph of said petition, and if the same are deemed ma¬ 
terial, calls for strict proof thereof. 

5. She admits that the petitioners have filed a map purporting to 
show the land proposed to be taken. 

6. She admits that she is the owner in fee simple of the parcels 
designated on said map as parcels 260/1 and 260/2. Further answer¬ 
ing the allegations of said paragraph this respondent avers and says 
that she also claims ownership to the accretions to said parcels of land 
and to the valuable wharfage and riparian rights appurtenant thereto 
which will be destroyed by the taking of the said land, for all of 
which rights she claims compensation. 

Respondent is advised and avers that under the constitutional 
provisions applicable to the case she is entitled to just compensation 
for said property, accretions and riparian rights all of which are 
of great value. 

And having fully answered said petition she prays to be hence 
dismissed with her reasonable costs. 

AMANDA BEYER. * 

RUDOLPH H. YEATMAN, 

Attorney for Respondent. 

6 District of Columbia, ss : 

Amanda Beyer, being first duly sw r orn, says that she has read the 
foregoing answer by her subscribed and knows the contents thereof; 
that the facts therein stated on her personal knowledge are true, and 
those stated on information and belief she believes to be true. 

AMANDA BEYER. 

Subscribed and sworn to before me this 12th day of May, 1919. 
[seal.] ERNEST J. STEBBING, 

Notary Public, D. C. 
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Order Appointing Commissioners . 

Filed May 23, 1919. 

******* 

Upon consideration of the petition of the Commissioners of the 
District of Columbia, filed herein, and it appearing to the Court that 
the owners and other parties interested in the land and premises 
mentioned and described in the petition filed in the above entitled 
cause, have been duly cited to appear herein, and that the order 
passed herein on the 28th day of April, A. D. 1919, has been duly 
published as therein provided, it is, by the Court, this 23" day of 
May, A. D 1919, ordered: That Edward B. Eynon Jr., Thomas 
Armat and Charles Demonet be and they are hereby appointed Com¬ 
missioners to appraise the value of the respective* interests of all per¬ 
sons concerned in the land and premises in said petition mentioned, 
(in accordance with the provisions of Chapter XV of the Code 
7 of Law for the District of Columbia, under which this proceed¬ 
ing has been instituted,) after notice of at least six days of the 
time and place fixed for hearing to the parties interested or their at¬ 
torneys of record. 

By the Court: 

WALTER I. McOOY, 

Chief Justice . 


Report and Award of Commissioners. 

Filed December 3, 1920. 

/ 

******* 

The undersigned, heretofore appointed Commissioners by this 
Honorable Court to appraise the value of the respective interests of 
all persons concerned in the land and premises mentioned and de¬ 
scribed in the petition filed in the above entitled cause, respectfully 
show to the Court: 

That after being duly sworn by the Court for the proper perform¬ 
ance of our duty, and after due notice to all parties interested, we ex¬ 
amined the land and premises hereinafter described, and, thereafter, 
at the United States Court House, in the City of Washington, Dis¬ 
trict of Columbia, after due notice to all parties interested, we heard 
the testimony of the witnesses offered on behalf of the parties in in¬ 
terest; and upon our personal examination aforesaid, and the testi¬ 
mony aforesaid, we estimate, appraise and determine the value of the 
respective interests of all persons concerned in the land and premises 
aforesaid to be as follows: 
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Damages. 

Amount awarded 
as damages. 

All of parcel 253/2: 

(Containing 438,651.8 square feet, or 10.0701 acres) 7,049.07 
All of parcel 260/1: 

(Containing 268,942.40 square feet, or 6.1741 

acres) . 

All of parcel 260/2: 

All of said parcel lying north of the Washington 

Branch of the B. & O. R. R. right-of-way, con- )> 32,500.00 
taining 24.1136 acres. 

All of said parcel lying south of the Washington 
Branch of the B. & O. R. R. right-of-way, con¬ 
taining 6.5674 acres . 

All of parcel 260/4 : 

(Containing 1.56 acres) . 1 


All of parcel 261/3: > 3,670.12 

(Containing 3.356 acres) .i.. J 

B. & O. Agent’s House on “Parcel A” as shown on map 
filed with B. & O. agreement of Dec. 1st, 1919. 400.00 


Costs and expenses, to be reported in supplemental re¬ 
port to be filed later: 

Clerk of Court. 

Stenographer . 

Expert Witnesses . 

Advertising. 

Jurors . 

Total . 

W. A. W. 

9 In witness whereof, we have hereunto set our hands and 

seals this — dav of-, 19—. 

EDWARD B. EYNON, Jr. [seal.' 
CHARLES DEMONET. [seal/ 
THOS. ARMAT. [seal/ 

Motion to Set Aside Verdict. 

Filed December 28,1920. 

******* 

Now come the Commissioners of the District of Columbia, peti¬ 
tioners in the above entitled cause, and move the Court to set aside 
the verdict, report and award of the Condemnation Commissioners 


























AMANDA BEYER VS. LOUIS BBOWNLOW ET AL. 


t 


heretofore filed in said cause, and to grant a trial by jury of the 
issues herein involved, as provided by the law in such case made 
and provided. F. H. STEPHENS, 

GEORGE P. BARSE, 
Attorneys for Petitioners. 

Motion to Strike Out Commissioners Motion to Vacate. 

Filed January 19, 1921. 

******* 

Now comes Amanda Beyer, by her attorney, and moves the court 
to strike out the motion of the Commissioners of the District of 
Columbia filed herein on the 28th day of December, A. D., 1920, 
in which motion it is asked that the award of the Commissioners 
appointed in the above entitled cause, heretofore filed herein, be 
vacated and a jury trial awarded. 

RUDOLPH H. YEATMAN, 
Attorney for Amanda Beyer. 

10 To F. H. Stephens and George P. Barse, 

Attorneys for Commissioners of the District of Columbia: 

Take notice that the aforegoing will be for hearing before Mr. 
Justice Stafford on January 29th, 1921, at ten o’clock A. M. 

RUDOLPH H. YEATMAN, 
Attorney for Amanda Beyer. 

Service of copy of the aforegoing acknowledged this 19 day of 
January, 1921. 

F. H. STEPHENS, 

GEORGE P. BARSE, 

Attorneys for Commissioners of the 
! District of Columbia. 

Motion to Confirm Award of Commission. 

Filed January 19, 1921. 

******* 

Now comes Amanda Beyer and moves the court to confirm the 
award of the Commission filed in the above entitled cause. 

RUDOLPH H. YEATMAN, 
Attorney for Amanda Beyer. 

To F. H. Stephens and George P. Barse, 

Attorneys for Commissioners of the District of Columbia: 

Take notice that the aforegoing will be for hearing before Mr. 
Justice Stafford on January 29th. 1921, at ten o’clock A. M. 

RUDOLPH H. YEATMAN, 
Attorney for Amanda Beyer . 
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Service of copy of the aforegoing acknowledged this 19th day of 
January, 1921. 

F. H. STEPHENS, 

GEORGE P. BARSE, 

Attorneys for Commissioners of the 

District of Columbia. 


11 Opinion of the Court. 

Filed June 8, 1921. 

(Delivered orally and unrevised, and may be included in the 
record as of Feb. 5, 1921.) 

♦ * ★ * * % * 

The Court: Of course the statute is not clear in this respect. If 
it were, two such arguments could not be made in respect to it. The 
difficulty arises partly from the fact that in some of sections the 
words “parties interested” or “parties in interest” are used in one 
sense and sometimes in another sense. We cannot give any con¬ 
struction to the statute that will attach the same meaning to those 
words in every instance where the words occur. We must recognize 
that. 

The proceeding is in the public interest, and, after all, the great 
thing about it is that the public work shall go on and that only 
just damages shall be paid. That is the great thing about it. That 
must have been the chief concern of the legislature. 

Now, there are two possible cases. One is the case where the 
United States is proceeding, and the other the case where the Dis¬ 
trict is proceeding. In one case the President decides finally 
whether it is best to pay the damages and go on with the work, or 
abandon the work in view of the amount of damages; and in the 
other case the District Commissioners determine the question. 

When you look at the statute you see that Section 486 provides 
what shall be done in case of a proceeding in behalf of the United 
States. The commissioners, being sworn, are directed to examine 
the premises and hear the parties in interest who may appear 

12 before them. Now, they act judicially. They must hear 
both sides. They must hear the representatives of the Dis¬ 
trict as well as the land owners. So that there undoubtedly the 
legislature intended by the expression “the persons in interest” to 
cover both sides, the representatives of the District as well as the 
land owners. 

Now, in the very next line but one they use the words in a dif¬ 
ferent sense, because they say that the commissioners “shall return 
their appraisement of the value of the interest of all persons, re¬ 
spectively, in such land.” There it means only the land owners, 
because the District has no interest to be appraised in the land. So 
that right there, within four or five lines, the words are used in two 
distinct senses. 
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Then it goes on to say: that in cases of condemnation for the use 
of the United States the President shall decide whether the public 
interest requires the work to go on, considering the damages assessed, 
and cause the payment to be made, where the commissioners have 
assessed the damages. 

Then the next section says that if any of the parties interested 
shall be dissatisfied with the appraisement of the commissioners, then 
the marshal shall be directed to summon a jury and settle it, and 
they proceed and act disinterestedly. 

Section 489 says that after the jury have been on the premises 
and have heard the parties—that means both parties, of course— 
and have assessed the damages, they make out a written verdict and 
it is returned in the court and recorded; and that verdict, the statute 
says, may be excepted to by any party interested. Interest in 

13 what? Interested in the decision. It «eems to me it must 
means that. And why? Because the interest of the public 

is that only fair and just damages shall be assessed and finally paid. 
And if the court finds that the verdict of the jury is not just, it may 
be set aside and a new jury directed to be summoned. 

Now, what is there to indicate there that justice is not even-handed 
between these two parties?—When we look at the policy of the 
law and see that the intention is that fair damages shall be assessed, 
so that the public will not be required to say, “Well, if I must pay 
those damages I will drop the proceeding,” but so that it may still 
say, “I insist on taking every step the statute provides to have just 
damages assessed, and when they are finally fixed at what the final 
tribunal has decided to be just damages, then I will decide whether 
the public can afford to pay the price.” 

Then take Section 490: “If the finding of the commissioners to 
appraise should not be objected to by the parties interested.” Now, 
in Section 486 the statute had provided what should be done if there 
was no objection to the appraisement by the commissioners, where 
the United States was proceeding. That had already been provided 
for. But the language in this statute did not take notice of that up to 
that point, and so this phrase was thrown in: “and, in cases of con¬ 
demnation for the use of the District, the Commissioners of the Dis¬ 
trict are satisfied therewith. That is to show that they are now deal¬ 
ing with the case of taking land for District purposes, having already 
provided what should be done where land was taken for the 

14 purposes of the United States and no objection was found; 
so that that language was naturally put in to distinguish this 

case from the case where the President was the one to be satisfied. 

So I do not attach that importance to that expression that is at¬ 
tached by counsel for the land owners here. 

The question is not free from difficulty. It is possible to make a 
good argument upon either side. But the Polar Star here is the in¬ 
tention of the legislature, and that intention must be sought upon the 
assumption that the legislature intended to protect the public against 
the payment of unjust damages, and I cannot see why it should not 
have been the policy to give both parties the same right, insasmuch 
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as the commissioners were judicial officers and the jury were judi¬ 
cial officers; were not agents of the public any more than they were 
agents of the land owners. They were not agents of either side. 
They were judges between the two. 

So I am rather inclined to think that the right to ask for a jury 
is given bv the statute to the District as well as to the land owner. 

WENDELL P. STAFFORD, 

Justice. 

15 Order Setting Aside Report and Award of Commissioners, &c. 

Filed April 29, 1921. 

******* 

Upon consideration of the motion filed by the petitioners herein 
to set aside the report and award of the condemnation commissioners 
in the above entitled cause and to grant a trial by jury, and of the 
motion filed, by Amanda Beyer to strike out the said motion of the 
petitioners, and of the motion of said Amanda Beyer to confirm the 
said report and award, and after argument of the same, and it ap¬ 
pearing to the Court that the Commissioners of the District of 
Columbia, petitioners herein, are dissatisfied with said report and 
award, it is, by the Court, this ?9th day of April, 1921, Ordered: 

That the said motion of the petitioners to set aside said report and 
award and to grant a trial by jury, be, and the same hereby is, 
granted, and the motions of said Amanda Beyer to strike out said 
motion of the petitioners, and to confirm the said report and award 
be, and the same hereby are, overruled; and to this end it is further 
ordered: 

That the said report and award be, and the same is hereby, vacated 
and set aside, and said condemnation commissioners discharged, and 
that a jury be empaneled, in accordance with the law provided for 
in such cases, and sworn on the 21st day of May, 1921, at ten o’clock, 
A. M., to assess the damages each owner of the land to be taken may 
sustain by reason of the condemnation of said land for 9ewage treat¬ 
ment works, in the District of Columbia, and that thereafter said 
jury shall meet and view the land and premises to be condemned or 
affected herein, giving the parties interested, or their attor- 

16 neys of record, at least six days’ notice of the time and place 
of meeting, and to decide what damages, if any, each owner 

will sustain by reason of the taking of his land, for sewage treatment 
works; and to proceed further in accordance with the provisions of 
Chapter XV of the Code of Law for the District of Columbia, and the 
statute in this case made and provided. 

By the Court: 

WENDELL P. STAFFORD, 

Justice. 

Exception to the foregoing order was duly taken and allowed. 

WENDELL P. STAFFORD, 

Justice. 
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Order Allowing Special Appeal. 

Filed May 27, 1921. 

* * ★ * * * * 

On consideration of the petition for the allowance of a special ap¬ 
peal in the above entitled cause from the order of the Supreme Court 
of the District of Columbia entered therein on the twenty-ninth day 
of April 1921, it is by the Court this day ordered that said petition 
be and the same is hereby granted. 

[seal.] Per Mr. Chief Justice SMYTH, 

May 24, 1921. 

A true Copy. 

Test: 

HENRY W. HODGES, 

Clerk of the Court of Appeals of the 

District of Columbia. 

17 Assignment of Errors. 

Filed May 27, 1921. 

* * * * * * * 

The court erred: 

1. In setting aside report and award of commission and directing 
that a jury be impaneled. 

2. In holding that it had the right to set aside the award and re¬ 
port of the commission upon the application of the District of Co¬ 
lumbia. 

3. In denying the motions of Amanda Beyer to strike out the mo¬ 
tion of the District of Columbia to set aside the award of the com¬ 
mission, as well as the motion of the said Amanda Beyer to confirm 

aWar( J 

RUDOLPH H. YEATMAN, 
Attorney for Amanda Beyer. 

Deeignation of Record. 

Filed May 27,1921. 

* * * * * * * 

The clerk of the court will include in the record on appeal in the 
above cause the following: 

1. Petition of D. C., without the exhibit. 

2. Answer of Amanda Beyer to petition. 

3. Order appointing Commission. 

4. Report and award of commission. 

5. Motion to set aside verdict, filed December 28, 1920. 

6. Motion of Amanda Beyer to strike out motion of December 
28th, 1920. 
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7. Motion of Amanda Beyer to confirm award. 

8. Order dated April 29th, 1921, setting aside report and 

18 award of commission and directing that a jury be impaneled. 

9. Order of Court of Appeals allowing special appeal. 

10. Assignment of Errors. 

11. Opinion of court. 

12. This designation. 

RUDOLPH H. YEATMAN, 
Attorney for Amanda Beyer. 

19 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 18, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in the matter of Condemnation of parcels 
260/1, 260/2, 253/2, 261/3 and part of parcel 260/4 for sewage 
treatment works in the District of Columbia, District Court No. 1355, 
as the same remains upon the files and of record in said Court. 


In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
14th day of June, 1921. 

[Seal of the Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk. 

E. W, 


Endorsed on cover: District of Columbia Supreme Court. No. 
3674. Amanda Beyer, appellant, vs. Louis Brownlow et al. Court 
of Appeals, District of Columbia. Filed Jun. 15, 1921. Henry W. 
Hodges, clerk. 
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ers to appraise the value of the land involved. (R., 
p. 5.) These appraisers proceeded to hear the testi¬ 
mony of witnesses offered on behalf of the District and 
the parties interested and made personal examination 
of the land and thereafter rendered their report ap¬ 
praising the value of the respective interests of all per¬ 
sons concerned. (R., pp. 5, 6.) 

The District thereupon filed a motion to set aside 
the verdict of the condemnation commissioners and 
to grant a trial by jury. (R., pp. 6, 7.) No grounds 
for this motion were assigned. The appellant moved 
to strike out the motion of the District, and also to 
have the award of the condemnation commissioners 
confirmed. (R., p. 7.) Upon a hearing of these mo¬ 
tions, Mr. Justice Stafford entered an order setting 
aside the report and award and directed that a jury 
be impanelled to assess damages. (R., p. 10.) It is 
from this latter order that this appeal is prosecuted. 

ASSIGNMENTS OF ERRORS. 

The Court erred in refusing to confirm the award of 
the condemnation commission, and in ordering a jury 
to be impanelled to assess damages. (R., p. 11.) 

ARGUMENT. 

The only provision of the law which authorizes the 
Supreme Court of the District to summon a jury in con¬ 
demnation cases, applicable to the case at bar, appears 
in Sec. 487 of the Code, D. C., as amended by act of 
April 19, 1920, which reads as follows: 

4 ‘JURY—If any of the parties interested, or the 
guardian ad litem appointed for any such person 


♦ 
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Amanda Beyer, Appellant, 
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Louis Brownlow, et al. 


BRIEF ON BEHALF OF APPELLANT. 


STATEMENT OF CASE. 

The District of Columbia by its Commissioners seek 
in this proceeding to condemn a number of parcels of 
land adjacent to the Potomac River, to provide for the 
treatment of raw sewage. The appellant, Amanda 
Beyer, is the owner of a large farm designated on the 
map of the District as parcels 260/1 and 260/2, part 
of the land sought to be condemned. In her answer, 
the appellant claims just compensation for her land, 
accretions and the riparian rights incident to the same. 
(R., p. 4.) At the instance of the District, the Chief 
Justice of the court below appointed Edward B. Eynon, 
Jr., Thomas Armat and Charles Demonet, Commission-. 
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who may be under a disability, shall be dissatisfied 
with the appraisement of the commissioners, the 
court shall order the jury commission to draw from 
the special box the names of as many persons as 
the court may direct, and from among the persons 
so drawn the court shall appoint a jury of seven 
capable and disinterested persons to meet and 
view the premises, giving the parties interested at 
least six days ’ notice of the time and place of meet¬ 
ing.’ ? 

This section manifestly gives the right to a jury 
solely to a property owner, or one interested in the 
property condemned. It is our contention that the 
Commissioners of the 'District of Columbia are not in¬ 
cluded in nor contemplated by this section of the 
statute. It is undeniable that the authorities of the 
District of Columbia in bringing proceedings for the 
condemnation of land for public use are exercising an 
extraordinary right, conferred only by statute, and 
therefore that statute must be strictly construed. This 
court in Macfarland vs. Elverson, 32 App. D. C., 81, 
has said that any doubt must be resolved in favor of 
the property owner. It is apparent in reading the 
opinion of the trial justice that this doubt, however, 
was resolved in favor of the District. At the inception 
of the opinion it is admitted that the statute is not 
clear and later that the question is not free from dif¬ 
ficulty as it is possible to ‘ ‘ make a good argument upon 
either side.” (R., pp. 8, 9.) As long ago as 1905, the 
records of the Supreme Court of the District of Colum¬ 
bia, sitting as a District Court, disclose that this ques¬ 
tion was settled in that Court by the late Justice Ashley 
M. Gould in District Court Case No. 667. From that 
case it would appear that Congress authorized the pur¬ 
chase of land to lay out the circle around the Union 
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Station Plaza, and the District Commissioners sought 
to set aside the award of the commission of three and 
have summoned a jury of review. Indeed, the com¬ 
missioners went so far as to claim that the award was 
excessive. Such claim has not been made in this 
case and could not very well be urged in view of the 
testimony adduced. Justice Gould, however, denied 
the motion, from which ruling no appeal was taken, 
and later, by agreement of counsel, a new commission 
was selected. 

An examination of the sections of the Code imme¬ 
diately preceding Sec. 487 leaves no doubt as to the 
persons intended by Congress when using the term 
4 ‘parties interested.’ ’ Those sections refer only to 
property owners and others interested in the land, 
who shall be summoned by the Marshal, advertised 
against, etc. Section 485 also provides for the nam¬ 
ing of a “guardian ad litem for a person interested 
who may be under disability . 91 By no liberality of 
construction could the Commissioners of the District 
of Columbia be embraced in the term “parties inter¬ 
ested 11 as used in that section. In Section 490 the same 
form of expression appears in apposition to the words 
“Commissioners of the District” in the same sen¬ 
tence. That section reads: 

“If the finding of the commissioners [ap¬ 
praisers] should not be objected to by the parties 
interested and, in cases of condemnation for the 
use of the District, the Commissioners of the Dis¬ 
trict are satisfied therewith, payment of the award 
shall be made,” etc. 

To claim that the District Commissioners are in¬ 
cluded in the term “parties interested” here is to con- 
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vict Congress of a violation of an elementary require¬ 
ment of English construction, namely, that when you 
take a person or thing out of a class you must qualify 
the generic term. Would not Congress have phrased 
this sentence so as to read, “not objected to by the 
other parties interested , 99 if it had contemplated that 
the Commissioners were included in the term “parties 
interested’’ If the Commissioners were intended to 
be included in the term “parties interested,” would it 
not be folly to provide for their satisfaction, since if 
they had not objected it would be taken for granted 
they had approved? 

In his opinion the learned justice below says, “But 
the Polar Star here is the intention of the legislature, 
and that intention must be sought upon the assump¬ 
tion that the legislature intended to protect the public 
against the payment of unjust damages.” In other 
words, it is asserted the solicitude of Congress was for 
the condemning party and not for the property holder 
whose land was being taken. The framers of the Con¬ 
stitution had an entirely different viewpoint when they 
provided that the property of the citizen should not be 
taken except by due process of law and upon payment 
of just compensation. They were solicitous that the 
owner should get a proper price for his land before 
the condemning party exercised this extraordinary 
right and deprived him of his holding. Is it not fair 
to suppose, rather, that Congress was only conserving 
the right of the citizen when it allowed him in this sec¬ 
tion the right of appealing to a jury of review if he was 
dissatisfied with the finding of the commission named 
bv the court? 

There is no claim here by the District Commissioners 
that the award of the commission of three is unjust 
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or even excessive. The motion for the vacating of the 
award signed by the District Commissioners contains 
no such allegation. Counsel for the appellee will not 
deny that a reading of the testimony presented to the 
commission of three by sworn witnesses, some of whom 
have been vouched for before and since by counsel for 
the District Commissioners as experts on the value of 
real estate, forces one to the conclusion that the award 
is not only just and fair to the Distruct, but is favor¬ 
able to it. This award was made on the oaths of three 
reputable citizens to return a fair and impartial award, 
and should not be set aside because the individuals 
holding the office of District Commissioners do not con¬ 
cur in it. 

Reflecting upon the law as a whole and the rights 
of the District as well as the persons interested, the 
ruling of the trial justice appears to be manifestly 
unjust. The condemning party has the right to dis¬ 
continue the proceeding at any time. Section 491 ex¬ 
pressly grants the right to abandon the proceeding 
without damage therefor, even after a jury has been 
impanelled and an order entered confirming its verdict. 
This is an extraordinary privilege as a condemnation 
proceeding carried to the point of a verdict by the jury 
places the property owner at a great disadvantage 
and a distinct loss regardless of the outcome. If we 
may be permitted to instance the case of the appellee 
merely by way of illustration, this readily appears. 
The land sought to be condemned is a flourishing farm, 
with fertile soil and in an excellent state of cultivation. 
It is being worked for the appellee, a widow depending 
upon the returns, therefrom, by a competent truck 
farmer at considerable profit. The petition in this 
case was filed on April 23, 1919, and necessarily dur- 
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ing the two years and more that have elapsed the ap¬ 
pellee has been in a constant state of indetermination, 
which has affected her plans for the planting of crops 
at the proper seasons and will continue to render un¬ 
certain those plans. She is also constantly in danger 
of losing competent help because of the uncertainty of 
her tenure in the land, and in addition thereto she has 
in any event the expense of the litigation precipitated 
by the District, whether the verdict of the jury, should 
one be impaneled, is accepted or rejected. It is appar¬ 
ent, therefore, that the option of the Commissioners to 
abandon the proceeding under these circumstances 
confers upon them an extraordinary right and a dis¬ 
tinct advantage over the property owner, as he may not 
withdraw. With this in mind, is it reasonable to 
suppose that Congress intended that the District could 
arbitrarily reject the award of a commission appointed 
at its request and seek the opinion of a jury and then 
have an option of adopting or rejecting that finding? 

We respectfully submit that the law, which binds 
the property holder by the verdict of the appeal jury, 
intended that that jury should only be summoned at 
the request of such property holder with the right on 
the part of the District to reject that verdict if it sees 
fit. Congress provided this right of review by a jury 
to offset, it is submitted, the right which the condemn¬ 
ing party has to discontinue the proceeding at any 
time. Without this right to the property owner the 
law stood that the Commissioners could institute a 
proceeding for the condemnation of his land, put him 
to the expense of defending the action, and when the 
commission of three had placed a value on the land, 
if not satisfactory to the condemning party it might 
dismiss the case and the owner would have been mulct 
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his costs and been deprived perhaps of an advanta¬ 
geous sale during the pendency of the proceeding, 
without any redress in damages (code, section 491). To 
offset this advantage in favor of the District, is it not 
reasonable to suppose that Congress determined to give 
the owner a chance to voice also his disapproval of the 
original award, and permit him to have a jury review 
the finding? 

The balance was already weighted down in favor of 
the District and against the property holder. Can it 
be said that Congress intended further to weight the 
scales against the property holder by allowing the Dis¬ 
trict Commissioners to invoke a second tribunal, whose 
finding might also be disregarded by them? 

JURY REVIEW IF GIVEN TO DISTRICT WOULD 
ENLARGE SCOPE OF ORIGINAL 
PROCEEDING. 

Section 488 permits a reviewing jury appointed on 
the complaint of a “party interested’’ to “take into 
consideration, whenever a part only is taken, the ben¬ 
efit to the remainder of the tract, and shall give their 
verdict accordingly.” Most proceedings under this 
chapter of the code deal with condemnations of only 
portions of land and in this case only a portion of the 
land of the B. & 0. R. R. Co., and the Beyer heirs is to 
be condemned. If the condemning party is permitted 
to invoke this jury of review then it is allowed, it is 
submitted, to enlarge the scope of the original pro¬ 
ceeding and subject the property holder to another dis¬ 
advantage. The commission of three had no power to 
take into consideration any benefit to the remaining 



9 


land, but was instructed to appraise the value of the 
land taken only. This it has done. Now, if the Dis¬ 
trict may secure a jury against the wish of the prop¬ 
erty holder to review this award, it will be permitted to 
subject this property holder from whom only a portion 
of land is taken to the risk of a diminished award by 
reason of some supposed increase in value to accrue 
to his remaining land. We submit this would be a de¬ 
cided disadvantage to the property holder. 

Again attention is called to section 491, which gives 
the option to the District Commissioners to disregard 
the verdict of this jury even after it is confirmed by 
the court by dismissing the proceeding. Is it fair, or 
could it have been the intent of Congress to accord this 
right of review to the condemning party when it bound 
the property holder to the outcome and left the Com¬ 
missioners an option to accept or reject the verdict? 

Counsel for the appellees contend that the District 
Commissioners are to be included in the term “parties 
interested” because they have to safeguard the public 
interest and see that only just damages are paid. We 
admit that the Commissioners should not be required 
to pay an exorbitant price for land needed for public 
use, and Congress has amply provided against this con¬ 
tingency through the right of dismissal of the proceed¬ 
ing at any time. This court has upheld this right of 
dismissal and the bringing of a new proceeding under 
which a new commission of three may be appointed. 
It is significant in this connection to point out that this 
method was adopted by the District Commissioners in 
the proceeding for the condemnation of the land for 
the Eastern High School, probably the largest pro¬ 
ceeding ever instituted by the District Commissioners. 
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There they expressed their disapproval of the award 
of the commission and asked leave to dismiss the pro¬ 
ceeding. When a new commission was appointed its 
award was accepted. 

It is claimed there is no difference between having a 
new commission and allowing the Commissioners to 
invoke a reviewing jury. Two very important consid¬ 
erations are overlooked; first, that the property owner 
is precluded by the verdict of the jury except for gross 
inadequacy or fraud, for the courts have repeatedly 
held that they will not substitute their opinion of 
values for that of a jury which has the advantage of 
viewing the land; and second, that from a finding of a 
new commission, if unsatisfactory, the property owner 
may appeal to a jury of review. 

In conclusion, it cannot be gainsaid, that if the 
appellees have a right to a jury of review that same 
right would be possessed by the United States when it 
is called upon to condemn land for federal purposes. 
Since the adoption of the Code, D. C., there have been 
instituted twelve such proceedings in the Supreme 
Court of the District. A careful examination of the 
records in these cases discloses no such application on 
the part of counsel for the United States. It may be 
said that the federal government have have been satis¬ 
fied with the awards. It is common knowledge, how¬ 
ever, and the subject of judicial cognizance that the 
President of the United States was very much dis¬ 
satisfied with the award in the case involving the acqui¬ 
sition of the ten squares lying between the Capitol and 
Union Station (District Court case 1046, docket 3, p. 
99) and so notified the court in writing. Did the coun¬ 
sel for the government ask for a jury of review? On the 
contrary the record shows that he immediately dismis- 
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sed the proceeding. Recourse was had to Congress 
which passed a special law (Public Resolution 55, 63rd 
Congress, approved Oct. 22, 1914) providing for a 
purchasing commission, which was named by the Presi¬ 
dent. Is it not fair to infer that if Congress intended 
this right of review granted by section 487 to apply 
to the condemning party, it would have suggested that 
this section be invoked instead of making new legisla¬ 
tion f It is apparent that it was the intent of Congress 
in passing the provisions of the Code, D. C., to pro¬ 
vide this right of review by a jury to the property 
holder alone. 

We respectfully submit that the court below erred 
in setting aside the award of the condemnation com¬ 
mission and directing that a jury be impanelled, and 
for the reasons stated this cause should be reversed 
and sent back with instructions to confirm the award 
of the commission. 


Respectfully submitted. 

Rudolph H. Yeatman. 
Attorney for Appellant. 
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BRIEF ON BEHALF OF APPELLEES. 


Statement of Case. 

The Commissioners of the District filed proceedings under 
chapter XV of the Code to condemn certain parcels of land 
adjacent to the Potomac River as a site for the treatment of 
lv 
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raw sewage (R., p. 1-2). Three condemnation commission¬ 
ers were appointed by the court, who, after viewing the prop¬ 
erty and hearing testimony from both sides, filed their 
report and award on December 3, 1920 (R., p. 5). The 
District Commissioners, being dissatisfied with the valuation 
fixed by the Commission (R., p. 10, in which the order 
of the court recites the fact of dissatisfaction), filed a motion 
to set aside the award and to grant a trial by jury (R., p. 6). 
The appellant, as owner of part of the land sought to be 
condemned, filed motions to strike out said motion of the 
District and to confirm the award of the condemnation com¬ 
missioners. After exhaustive argument by counsel, the court 
sustained the position of the District in a written opinion 
(R., p. 8), and on April 29, 1921, signed a formal order 
setting aside the report and award of the condemnation coin- 
mission, directing a trial by jury, and overruling the motions 
of appellant to confirm the award and strike out the motion 
of the District (R., p. 10). From this action of the trial 
court this appeal is prosecuted. 

The sections of the Code to be considered are as follows: 

“Sec. 486. Condemnation and Payment. —Such 
commissioners shall thereupon, after being duly sworn 
for the proper performance of their duties, examine 
the premises and hear the persons in interest, who 
may appear before them, and return their appraise¬ 
ment of the value of the interests of all persons, re¬ 
spectively, in such land; and when such report, or due 
verdict of the jury hereinafter provided for, shall be 
confirmed by the court, the President of the United 
States, in cases of condemnation for the use of the 
United States, shall, if he thinks the public interest 
requires it, cause payment to be made out of ths 
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money appropriated by Congress therefor to the 
respective persons entitled, according to the judg¬ 
ment of the court; and in case any of such persons 
are under disability or cannot be found, or neglected 
to receive the payment, the money to be paid to any 
of them shall be deposited in the Treasury to their 
credit unless there be some person lawfully author¬ 
ized to receive the same under the direction of the 
court; and when such payments are so made, or the 
amounts belonging to persons to whom payment shall 
not be made are so deposited, the said lands shall be 
deemed to be condemned and taken by the United 
States for the public use.” 

“Sec. 487. Jury.— If any of the parties interested, 
or the guardian ad litem appointed for any such per¬ 
son who may be under a disability, shall be dissatis¬ 
fied with the appraisement of the commissioners, the 
court shall order the jury commission to draw from 
the special box the names of as many persons as the 
court may direct, and from among the persons so 
drawn the court shall appoint a jury of seven capable 
and disinterested persons to meet and view the prem¬ 
ises, giving the parties interested at least six days’ 
notice of the time and place of meeting.” 

“Sec. 488. Benefits. —The marshal shall sum¬ 
mon the jury and administer an oath to them that 
they will, without favor or partiality to any one, to 
the best of their judgment, decide what damages each 
owner will sustain by reason of the taking of his land 
for any of the objects aforesaid. In making their 
decision, the jury shall take into consideration, when¬ 
ever a part only is taken, the benefit to the remainder 
of the tract, and shall give their verdict accordingly.” 

“Sec. 489. The jury having been upon the prem¬ 
ises and, after hearing the parties, having assessed 
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the damages, shall make out a written verdict to be 
signed by them, or a majority of them, and attested 
by the marshal, who shall return the same to the 
court, where it shall be recorded. The verdict of 
the jury may be excepted to by any party interested, 
and may be set aside by the court for good reasons, 
and a new jury directed to be summoned.” 

“Sec. 490. If the finding of the commissioners to 
appraise should not be objected to by the parties in¬ 
terested, and, in cases of condemnation for the use 
of the District, the Commissioners of the District of 
Columbia are satisfied therewith, or if the verdict of 
the jury is confirmed by the court and is satisfactory 
to the Commissioners of the District, the said Com¬ 
missioners shall pay the amount awarded by the jury 
out of the appropriation made therefor, or deposit 
same in the same manner as directed in section four 
hundred and eighty-six, aforesaid, and thereupon 
the land condemned shall become and be the prop¬ 
erty of the District.” 

“Sec. 491. It shall be optional with the Commis¬ 
sioners to abide by the verdict of the jury and occupy 
the land appraised by them, or, within a reasonable 
time to be fixed by the court in its order confirming 
the verdict to abandon the same, without being liable 
to damage thereof.” 



ARGUMENT. 


The trial court, in setting aside the report and 

AWARD OF THE CONDEMNATION COMMISSION AND GRANTING 
THE TRIAL BY JURY, CORRECTLY INTERPRETED THE LAW AND 

gave the District no more than its rights as one of 

THE LITIGATING PARTIES. 


A. 

In proceeding under chapter XV of the Code, the Com¬ 
missioners of the District exercise the double functions of a 
litigant attempting to establish public rights and of a trustee 
for the public attempting to safeguard the public from the 
payment of unjust and exorbitant damages. 

Chapter XV of the Code provides that where the Com¬ 
missioners of the District cannot purchase land needed for 
public use at a satisfactory price they may file a petition in 
the District court for the condemnation of the same; that 
process in due course shall issue, that three disinterested 
commissioners be appointed by the court to view the prop¬ 
erty and hear the testimony of the parties, that a report and 
award by the Commissioners be made, that if said award be 
not satisfactory it may be set aside and a jury trial had, and 
that when the proceedings are finally completed and the 
award or verdict of damages finally confirmed by the court 
the District Commissioners shall decide whether or not the 
price so fixed shall be accepted by the public. It has been 
decided that the proceeding is a suit at law, and that there 
is a right of appeal by either side to this honorable court 
2v 
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from final orders and judgments. (Winslow vs. B. & 0. 
Ry., 28 App. D. C., 126-142; Seufferle vs. Macfarland, 28 
App. D. C., 94-98). 

The basis for the exercise of the power of eminent domain 
is that of public necessity; that the public needs, and there¬ 
fore has the right (subject to just compensation to the private 
owner), to the relief sought to be obtained by the condemna¬ 
tion proceedings. Consequently, in pursuing condemnation 
proceedings, the District Commissioners are attempting to 
establish public rights. As such litigant, it follows that the 
Commissioners are entitled to equal rights with the op¬ 
posing litigants, as otherwise the public is not given a fair 
chance, and injustice will be done. 

The litigation having proceeded to an orderly termination, 
and the property in question having been lawfully evaluated, 
it is then incumbent upon the District Commissioners to 
exercise the second function, that of deciding whether the 
interests of the public justify the payment of the price 
offered; whether it is fair to the public to pay the amount 
set for the property or right in question. This is a solemn 
obligation and trust, for the benefit of the public, and is 
entirely distinct from the function of the District as a liti¬ 
gant in the course of the condemnation proceedings. The 
obligation and trust of the Commissioners to protect the 
public from the payment of exorbitant damages should not 
be confused with th,e rights accruing to the District as a 
litigant seeking to establish public rights, and the duty to 
reject, for the protection of the public, in a proper case, 
the price fixed by the award or verdict should not be held 
to be a ground of discrimination against the District as a 
litigant. Counsel for appellant does seem, in his brief, to 
have confused the two. 
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B. 

Chapter XV of the Code clearly indicates that the District, 
as a litigant, shall have equal rights with the property 
owners, in so far as jury trial is concerned. 

It is the contention of counsel for appellant that the words 
“any of the parties interested,” as used in section 487, mean 
interested as owners of the land, and that they do not mean 
interested in the object and purpose of the suit as one of the 
litigants therein; and, further, that the public interest in the 
public right sought to be established is not the kind of 
interest contemplated; that therefore the District has no 
right to demand a jury trial to review the findings of the 
condemnation commission. 

The mere statement of such a principle must be such as 
to shock all preconceived ideas of American justice and fair 
play; the doctrine that one litigant, merely because he is 
attempting to establish and protect the interests of the pub¬ 
lic, shall not be on an equal footing with the private liti¬ 
gant. seeking to establish private rights, certainly cannot 
be accepted. 

An examination of the other sections of the Code would 
seem to refute appellant’s contention. Section 486 provides 
that the condemnation commissioners shall “hear the per¬ 
sons in interest;” undoubtedly the District (and likewise the 
United States, in a proper case) is here contemplated as an 
“interested party” and would have the right to offer evi¬ 
dence; and universal practice recognizes it. A little further 
down (referring to cases of the United States) it is provided 
that the President of the United States “if he thinks the 
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pvblic interest requires it” shall eause payment to be made, 
etc.; here again is an interest other than that of the property 
owners. The District, in substance, is given the same right 
in sections 490 and 491. In section 489, it is provided that 
the “verdict of the jury may be excepted to by any party in¬ 
terested, and may be set aside by the court for good reasons, 
and a new jury directed to be summoned.” Here, un¬ 
doubtedly, the words “any party interested” include the 
District, as it could hardly be contended, in view of the 
right of appeal to this honorable court, which the District has 
(supra ), that before attempting such appeal it would not be 
obligatory upon the District, as a litigant, to exhaust its 
efforts in the trial court by attempting to have the verdict of 
the jury set aside for alleged errors of law upon which 
the exception or objection would be based. Section 491, 
by providing that “it shall be optional with the Commis¬ 
sioners to abide by the verdict of the jury,” etc., clearly con¬ 
templates that the condemnation proceeding shall have, as 
its termination, the verdict of the jury, and that not until 
then will the remedy to establish the public rights be finally 
exhausted; it would be illogical and inequitable not to let 
the agents of the Government use all the machinery pro¬ 
vided in trying to insure the protection of the public inter¬ 
ests. 

Going back to section 487, counsel for appellant seems to 
contend that the words “guardian ad litem appointed for 
any such person” indicate that only property owners are 
included in the words “parties interested,” inasmuch as 
there can be no guardian ad litem for the District. Ilis 
contention, however, would exclude all persons who did not 
have to have guardians ad litem appointed, such as, for in- 
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stance, corporations and adults, and consequently would ex¬ 
clude appellant herself, who is an adult. It would seem nec¬ 
essary to abandon this argument. 

Appellant also claims that in section 490, following 
“parties interested,” the words “and in cases of condemna¬ 
tion for use of the District, the Commissioners of the District 
are satisfied therewith,” and, following “is confirmed by the 
court,” the words “and is satisfactory to the Commissioners 
of the District” negative the idea of the Commissioners of 
the District being included in the preceding words “parties 
interested.” It will be recalled that chapter XV provides for 
condemnation for land for l>oth the United States and the 
District; section 486 provides for United States cases where 
the President shall be satisfied, but makes no provision for 
District cases; consequently section 490 provides the same 
function for the District Commissioners. If the words in 
question were eliminated, section 490 would read as follows: 

“If the finding of the Commissioners to appraise 
should not be objected to by the parties interested, 
or if the verdict of the jury is confirmed by the court, 
the said Commissioners shall pay the amount awarded 
by the jury,” etc. 

From this it will be seen that section 490 would be thus so 
broad as to include cases where the United States desired 
the land; consequently, in order to make the matter per¬ 
fectly clear, the words in question were put in to distinguish 
the two classes of cases. 

In passing upon the general question of the relation of 
“interest” to a “party” to a suit the court, in the case of 
Hare vs. Headley, 28 Atl., 452-3, 52 N. J. Eq. (7 Dick), 
496, said as follows: 
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“The propriety of a person being made a party 
depends upon his interest, not in the subject matter, 
but in the object of the suit.” 

In the case of Penn et al vs. Bahmson et al., 15 S. E., 586-7; 
89 Va., 253, the court said: 

“Not all concerned in the subject-matter respect¬ 
ing which a thing is demanded, but all concerned in 
the very thing which is demanded—the subject- 
matter petitioned for in the prayer of the bill; in other 
words, the object of the suit. The word ‘interest,’ 
when used as a criterion of the proper parties to a 
suit, means interest in the object, not interest in the 
subject matter.” 

C. 

The authorities establish the general principle that the 
condemning party, as well as the property owner, is entitled 
to a rehearing before a jury. 

In the case of “Hanover Borough Alley,” 4 Pa. Dist. Rep., 
160, the question was raised as to the right of the town to 
rehearing before a jury. The statute provided “that when¬ 
ever any report of viewers, appointed by any court of quarter 
sessions to assess damages for the opening, widening, or 
change of grade, of any street, road or highway, shall be 
confirmed by the court of quarter sessions to which the said 
report is made, an appeal may be taken from the said court 
of quarter sessions by any party aggrieved by the said 
decree * * * to the Court of Common Pleas in said 
county for a trial of the question of damages by a jury 
* * *.” The court decided in favor of the right of the 

town to a jury trial. 






Chapter 119 of the General Laws of Wisconsin of 1872 
provided for condemnation by railroad corporations of land 
desired for their corporate purposes, and contained provisions 
similar in substance to our chapter XV of the Code, among 
others providing for the filing of a petition in the Circuit 
Court, the appointment of three disinterested commissioners, 
issuance of process, etc. Section 17 thereof provided that 
“within thirty days after the filing of the report of the 
commissioners in the office of the clerk of the Circuit 

* * * any party may appeal to the Circuit Court of 

such county from any award made by the commissioners 

* * * such appeal shall be tried by jury” * * *. 

In the case of Lee vs. N. W. Union Ry. Co., 33 Wis., 222, 
counsel for the property owners contended “that the laws of 
1872, under which respondent has instituted the condemna¬ 
tion proceedings, gave the right of appeal from the award 
to the land owners” only. Counsel for the railroad “con¬ 
tended tliat section 17 of the act of 1872 gave the right of 
appeal (jury trial) to ‘any party/ and that these words, as 
used in the act, must necessarily apply to the railroad as 
well as to the land owners, since the company was as much 
interested in escaping the payment of excessive damages as 
the individual would be * * The court, in passing 

upon the question, said: 

“The language of the statute (Laws of 1827, ch., 
119, sec. 17), is very general, that ‘any party may 
appeal to the Circuit Court’ and it is impossible, we 
think, to limit it so as to exclude the railway com¬ 
pany from the right of such appeal. We regard it as 
very plain that the Legislature intended the com¬ 
pany, as well as the land owner, should have the 
right; else such broad language would not have been 
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used * * *. Appealing to the court, and ob¬ 

taining an assessment of the damages by the verdict 
of the jury is a constitutional mode of ascertaining 
i the compensation to be made for private property 
taken for public use; and we never before heard of 
its validity being questioned. And the payment of 
the compensation so finally ascertained and adjusted 
is, or will be, a condition precedent to the right of 
* any permanent use of occupancy of the property by 
the public, or by any corporation in whose behalf 
the power of eminent domain has been exercised. 
There is or may be as strong reason why the railway 
company should be permitted to contest the question 
of damages in the courts as that the land owner 
should, and we see no good grounds upon which to 
deny the legislative power to give the company such 
right.” 

In the late case of City of Grand Rapids vs. Bogoger, 
.141 Wis., 530; 124 N. W., 659, the right of appeal to 
jury for rehearing was impliedly recognized, the question 
being whether or not the city had waived its right by confirm¬ 
ing the award. The statute provided that “any party ag¬ 
grieved” by an assessment of damages could appeal to the 
Circuit Court for a jury trial. 

The following cases hold that the condemning party as 
well as the property owner has the right of rehearing before 
a jury: 

Helm and N. W. R. vs. Turner, 42 So., 377; 89 Miss., 
334. 

Wolf et al. vs. Iowa Ry. & Light Co., 173 Iowa, 277; 
155 N. W., 324. 

S. C. Western Ry. vs. Ellen, 95 S. C., 68-79; 78 S. E., 
963. 
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Chicago, etc., Ry. vs. McGrew, 113 Mo., 390. 

In re Towanda Bridge, 91 Pa. St., 216. 

Conn. River Railway Co. vs. Clapp, 1 Cush. (Mass.), 
559. 

Winnisirnniet Co. vs. Grueby, 111 Mass., 543. 

Fall River R. R. Co. vs. Chase, 125 Mass., 483. 

While it is true that these cases are based upon statutes which 
expressly provide that the trial before a jury shall be avail¬ 
able to “every party” “both parties” or “either party,” etc., 
nevertheless they indicate the policy, which seems to be 
practically universal, of placing the condemning party, 
whether it be a county or town or municipality, or whether 
it be a private corporation, upon an equal footing, so far as 
the right of rehearing before a jury is concerned. The 
Massachusetts cases make a most logical distinction between 
those instances in which the appraisers are the direct agents 
of the municipality or county— e. g., county commissioners— 
and those instances in which the appraisers stand impartially 
between the condemning party and the property owner, 
holding that where the appraisers are the direct agents of 
the municipality, the municipality can hardly appeal from 
its own agents— c. g., county commissioners. This is very 
clearly brought out in the case of Marshal Fishing Co. vs. 
Hadley Falls, 5 Cush. (Mass.), 602, where the act incorporat¬ 
ing tli,e Hadley Falls Company provided that the damages in 
condemnation proceedings on their behalf should be assessed 
in the first instance by the county commissioners, in ac¬ 
cordance with the methods used by the county commissioners 
in making assessments of damages for land taken for the 
county. The statute in such cases provided that “any 
party aggrieved” might appeal to the court for a jury trial. 
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Op the question as to whether or not the Hadley Falls Com¬ 
pany, as the condemning party, had the right of jury trial 
on appeal, the court said: 

“Dewey, J.: It is contended, on behalf of the 
Marshal Fishing Company that the right of appeal 
from the commissioners to a jury is not given to the 
Hadley Falls Company, and that they are bound to 
pay such sum as may be assessed by the county com¬ 
missioners. 

“This is supposed to result from the fourth section 
of the act incorporating the respondents, and the 
omission therein of the provision in the railroad acts, 
expressly giving such right of appeal to railroad 
corporations. But the right to a jury must here de¬ 
pend upon the provisions of the Rev. Sts., c. 24, regu¬ 
lating the assessment of damages for land taken for 
highways; by the thirteenth section of which chapter 
‘any party aggrieved’ is entitled to a jury. 

“Then it is said, that, practically, there is no ap¬ 
peal to be taken by the county, upon an over-assess¬ 
ment of land damages. True, this is so; but not by 
reason of any restriction in the statute itself, but be¬ 
cause from the very nature of the case, the county 
cannot be aggrieved by the act of their own agent in 
assessing the damages. The assessment is virtually 
their own and for the commissioners to appeal from 
their own decision would be absurd. From the 
cause, therefore, no such appeal would ever be even 
claimed. But this does not indicate, that if a case 
should occur, where others were interested than the 
county, whose agents the commissioners are, an ap¬ 
peal would not lie. If land damages were to be paid 
by the towns in which the land was situate, as they 
formerly were, the statute would well authorize such 
towns to demand assessment by a jury. The court 
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are of opinion that a reasonable construction of the 
act incorporating the Hadley Falls Company gives 
that company, as well as the petitioners, the right to 
a jury to revise the damages awarded by the county 
commissioners.” 

To the same effect see Wrentham vs. Corey, 159 Mass., 93; 
34 N. E., 179; Worcester vs. Worcester Co. Comm., 100 
Mass., 103. 

In the District of Columbia, no case involving this point 
has been carried to this court. In the case of Seufferly vs. 
Macfarland, 28 App. D. C., 94, in which both the District 
and the property owners were dissatisfied and each moved to 
set aside the award of the condemnation commissioners and 
were granted a trial by jury, and on appeal to this court, the 
opinion (page 97) recites that “three commissioners were 
appointed to appraise the values, and these commissioners 
made their award, with which all parties were dissatisfied, 
and of such dissatisfaction the court was duly notified.” 
And in the order of the trial court setting aside the award 
and granting trial by jury it is recited that “it appearing to 
the court that the Commissioners of the District of Columbia 
and certain land owners in these proceedings are dissatisfied 
with the appraisement or report and award of the Commis¬ 
sioners returned and filed herein * * It also ap¬ 

peal’s from the record that the Commissioners of the District 
liled a formal motion and notice of dissatisfaction. It is 
recognized that this case does not, of course, decide the ques¬ 
tion involved herein, but it does indicate a practice of per¬ 
mitting the District to stand on an equal footing with the 
property owners in demanding jury trial. This position 
has been steadfastly maintained by the District, and as late 
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as September 4, 1917, in District Court case number 1299, 
the Commissioners filed motion for jury trial on the ground 
of dissatisfaction with the award of the condemnation com¬ 
missioners, the case however, later being disposed of in an¬ 
other way. 

D. 

The scope of the original proceeding is not enlarged hg 
jury trial. 

Counsel for appellant argues in his brief that the scope 
of the original proceeding would be enlarged by the grant¬ 
ing of jury trial in that the jury would be entitled to take 
into consideration, where part of a tract is taken, the benefit 
to the remainder, and render their verdict accordingly (sec¬ 
tion 488). 

Bearing in mind that wc are now dealing with the con¬ 
struction of the statute and not with any particular case, it is 
submitted by appellees that the condemnation commission 
has the same right to take benefits into consideration as the 
jury has under section 488. This precise question was raised 
in the case of District of Columbia vs. Prospect Hill 
Cemetery, 5 App. D. C., 497-517, in which it was decided 
that such benefits could not be so taken into consideration. 
However, the principle thus stated in that case was expressly 
overruled and held to be unsound in the later case of Bauman 
vs. Ross, 167 U. S., 548, 569, 573-4. In this case the Su¬ 
preme Court reviewed at great length the principles involved 
and quoted, with approval, the District of Columbia case of 
Chesapeake and Ohio Canal vs. Key, 3 Cr. C. C., 599, 601, 
and C. & 0. Canal vs. Union Bank of Georgetown, 4 Cr. C. 
C., 75, 80, said quotation, as taken from the Bauman vs. 
Ross case on pages 569 and 570, being as follows: 
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“An inquisition under that act, condemning land 
in Georgetown for the use of the canal, having been 
returned into the Circuit Court of the United States 
for the District of Columbia, was objected to by the 
owner of the land, upon the ground that no pro¬ 
vision had been made for just compensation, as re¬ 
quired by the Constitution. Chief Justice Cranch, in 
overruling the objection, said: 

“ ‘It is contended, that the Constitution provides a 
positive, not a conjectural compensation; that under 
the provisions of this charter, it may happen that no 
compensation at all may be made; that the expected 
benefits which the jury shall have estimated may 
never arrive; and that, therefore, the jury should not 
have been required by the charter, to consider them 
in their estimate of value and damages. 

“ ‘But the Constitution only provides for the gen¬ 
eral principle. The means of ascertaining the just 
compensation were left to be decided by the public 
authority which should give the power to take the 
private property for public use. All the States, prior 
to the adoption of the Constitution, exercised this 
right, and still continue to exercise it where it is 
necessary to condemn land for roads and other public 
uses; and they have generally provided for compen¬ 
sation through the intervention of a jury. 

“ ‘It is impossible for the Legislature to fix the com¬ 
pensation in every individual case. It can only pro¬ 
vide a tribunal to examine the circumstances of each 
case, and to estimate the just compensation. If the 
jury had not been required by the charter to consider 
the benefit, as well as the damage, they would still 
have been at liberty to do so, for the Constitution does 
not require that the value should be paid, but that 
just compensation should he given. Just compensa- 




— 
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tion means a compensation that would be just in re¬ 
gard to the public, as well as in regard to the indi¬ 
vidual; and if the jury should be satisfied that the 
individual would, by the proposed public work, re¬ 
ceive a benefit to the full value of the property taken, 
it could not be said to be a just compensation to give 
him the full value. If the jury would have a right 
to consider the benefit, as well as the damage, with¬ 
out the provision of the charter which requires them 
to do so, the same objection would still exist, namely, 
that under the provisions of the charter it might 
happen that no compensation at all, or, at most, a 
nominal compensation, would be made. The inser¬ 
tion, therefore, of that provision in the charter which 
requires the jury to do what they would be competent 
to do without such a provision, and which, in order 
to ascertain a compensation which should be just 
towards the public as well as just towards the indi¬ 
vidual, they ought to do, cannot be considered as 
repugnant to the Constitution.’ Chesapeake & Ohio 
Canal vs. Key (1829), 3 Cranch C. C., 599, 601. • 
“A year later a similar inquisition returned into 
the same court was objected to because the jury had 
not found the value of the land and damage sep¬ 
arately, but had included both in one sum. To which 
Chief Justice Cranch, after reading the provision of 
the statute, above quoted, answered: ‘The benefits to 
be derived, therefore, may be as well set off against 
the value of the land as against the damages, and we 
see no reason why the jury may not find the result 
in one entire sum.’ Chesapeake & Ohio Canal vs. 
Union Bank of Georgetown (1830), 4 Cranch C. C., 
75, 80.” 

On this particular point attention is also invited to pages 

574-5 and 581-2 of Bauman vs. Ross. An examination of 
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the report in the District of Columbia vs. Prospect Hill 
Cemetery case, supra, does not indicate that the attention of 
this court was invited to the previous District cases in 3d 
and 4th Cr. C. C. Reports, supra. 

The doctrine laid down in Bauman vs. Ross, in addition 
to constituting the law, must appeal to one’s sense of fair¬ 
ness, inasmuch as while it certainly would not be just com¬ 
pensation to give the land owner merely the value of the 
actual land taken and not compensate him for the damage 
to the remainder of his tract, on the other hand it would not 
be just compensation to give him the value of the land taken 
and not take into consideration the direct benefit his re¬ 
maining land would receive from the project, as that would 
be overcompensation. Section 488 simply expressly states, 
for the benefit of the jury, that principle already estab¬ 
lished as law so far as the condemnation commission is con¬ 
cerned; consequently no enlargement of the scope of the 
proceeding results. It is submitted, however, that even if, 
for the sake of argument, it could be held that a jury trial 
does enlarge the scope of the proceeding, it cannot be denied 
that Congress has that power, inasmuch as it has the power 
in the first instance to expressly provide that the condemna¬ 
tion commission shall take benefits into consideration; con¬ 
sequently there is no hardship on the property owner. 

It would hardly seem to be becoming, on the part of 
appellant, to lay such great emphasis on the balance in the 
scales being “already weighed down in favor of the District 
and against the property holder” (Brief, p. 8), and then lay 
such strenuous objection to a trial by jury which will only 
insure to the public that the appellant shall get no more 
than just compensation; and more than just compensation 
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skould be given if direct benefits were not taken into con¬ 
sideration. 

E. 


The District is concluded by the present proceeding, and 
has no legal right, because of dissatisfaction with the award 
of the condemnation commission, to dismiss with a view to 
bringing another action in the hope of getting a lower 
valuation. 

Counsel for appellant admits, on page 9 of his brief, that 
the District Commissioners are under obligation to safeguard 
the public interest, and that they should not be required to 
pay an exorbitant price for land needed for public use, but 
claims that this evil can be avoided by the simple expedient 
of dismissing the proceeding after the return of the award 
of the condemnation commission and bringing another 
action for the appointment of a new commission. Curiously 
enough, in making this suggestion, lie seems for once to have 
entirely overlooked the rights of the property holder—it 
would not be fair to the property holder to subject him again 
to an entirely new proceeding for the same purpose and after 
that to a third proceeding, and so on, ad infinitum, because, 
if it were lawful to bring a second proceeding, it would be 
lawful to bring a third, etc., until finally the property holder 
would be exhausted. The present statute contemplates a 
definite conclusion to the proceeding, to wit, the verdict of 
the jury. 

Counsel does not cite any cases in support of this sup¬ 
posed right to bring new proceedings, probably for the good 
reason that he could find none. It is true that the con- 


demning party, by the universally accepted rule, whether 
it be the State or a private corporation, has the right at any 
time, before the payment of the money, to dismiss the 
proceeding and repudiate the transaction, but, as stated by 
this court in the case of District of Columbia vs. Washing¬ 
ton Steel and Ordnance Company, 43 App. D. C., 344-8, 
the dismissal or abandonment must be “in good faith;” 
that is to say, either because the previous proceeding was 
for some reason legally defective or because it has been 
decided to abandon the project altogether. The Washing¬ 
ton Steel and Ordnance case is an instance of a previous 
defective proceeding; the case of District of Columbia vs. 
Hess, 35 App. D. C., 38-41, is an instance of an entire 
abandonment in good faith by the District of the project 
(counsel for District expressly so stating in his brief); in the 
Hess case the District was concluded by its dismissal, but in 
the Washington Steel and Ordnance case it was not. This 
principle was very clearly laid down in the case of Northern 
Pacific Railway vs. City of Georgetown, 50 Wash., 580; 97 
Pac., 659; also in the case of Robertson vs. Hartenbower, 
120 Iowa, 410; 94 N. W., 857, in which latter case the court 
said: 

“That this statute provides for the abandonment of 
the condemnation proceedings we do not doubt, and 
it may be conceded to be the rule in this and many 
of the other States that such proceedings may be 
abandoned even after an award by the sheriff’s jury 
or upon an appeal. Gear vs. The Dubuque and Sioux 
City R. R. Co., 20 Iowa, 523; Nelson vs. Goody- 
koontz, 47 Iowa, 32; 2 Lewis on Eminent Domain, 
section 656, and authorities cited in note thirteen. 

“But the abandonment contemplated by the statute, 
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and by the authorities which we have been able to 
examine, is an abandonment in good faith of the 
entire proceedings and of the land for the purpose for 
which it was sought. In other words, it must be a 
complete surrender of the project so far as the land 
involved is concerned. The law permitting the tak- 
ing of private property for public use is arbitrary in 
its nature and should always be strictly construed to 
protect the rights of the land owner whose land may 
be thus taken, whether he so wills or not. The right 
of abandonment implied by this statute docs not in 
our judgment, give the condemner the power to 

abandon the award alone, or the power to abandon 
the entire proceeding simply for the purpose of se¬ 
curing another jury whose finding may be more 
favorable to him. If he were permitted to do this, 
he w r ould be given an unfair advantage over the 
land owner never contemplated by the statute, and one 
which the courts will never sanction. If there be not 
such a good-faith abandonment as w r e have designated, 
it is clear that the finding of the sheriff’s jury, w-here 
there is no appeal, or by the trial jury in case of 
an appeal, is an adjudication binding upon the con¬ 
demner. * * * 

“It is manifest that the defendant’s so-called 
abandonment was not in good faith, and that it was 
for no other purpose than to straightway commence 
the same proceedings again, with the hope of secur¬ 
ing a more favorable award.” 

Therefore, inasmuch as the District cannot dismiss a con¬ 
demnation proceeding because dissatisfied with the award 
of the condemnation commissioners and thereafter bring 
a new action for the appointment of a commission for the 
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same purpose, the only way that the District can obtain a 
review or rehearing or reappraisement is by means of the 
j ury provided for in section 487; otherwise the District would 
have to either accept an exorbitant price for the property 
in question, contrary to the best interests of the public, or 
else abandon a needed public project altogether. It is not 
believed that this was the intention of Congress. 

While it is true that condemnation statutes should be 
strictly construed so far as the right to condemn is con¬ 
cerned, nevertheless, the right to condemn being clear, the 
statute should be liberally construed so as to effectuate the 
public purpose contemplated by the proceeding (Washington 
Ry. and Elec. Co. vs. Newman, 41 App. D. C., 439; Edwards 
vs. City of Cheyenne, 19 Wyo., 110; 114 Pac., 677). 

It is respectfully submitted that the trial court committed 
no error in giving the District a jury trial. 

Respectfully submitted, 

FRANCIS H. STEPHENS and 
GEORGE P. BARSE, 

Attorneys for Appellees. 
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